McGuireWoods LLP

1170 Peachtree Street, N.E.
. Suite 2100

Atlanta, GA 30309 |
Phone: 404.443.5500
Fax: 404.443.5599
www.mcguirewoods.com

et | MCGUIREWOODS

Direct: 404.443.5742

Direct Fax: 404.443.5777

November 13, 2001 gy g GUTHY

VIA HAND DELIVERY

David Waddell, Executive Secretary
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37238

Re: BellSouth Telecommunications v. VarTec Telecom, Inc., d/b/é VarTec Telecom
and Clear Choice Communications, Case No. 01-00906

Dear Mr. Waddell:

Enclosed for filing in the above-referenced matter is an original and 13 copies of
Defendant's Notice to Plaintiff of Removal together with attachments removing the case from
the Tennessee Regulatory Authority to the United States District Court for the Middle District of
Tennessee. The Notice of Removal of Civil Action has been filed with the United States District
Court today and a copy of that Notice is attached.

Pleaée file stamp the enclosed extra copy of this Notice to Plaintiff of Removal and
return same to the undersigned in the self-addressed, stamped envelope provided.

If you have any questions concerning this filing, please do not hesitate to contact Jim
Lister at (202) 857-1700 or me at the number indicated above.

Thank you for your assistance in handling this matter.
Very truly yours,

McGuireWoods LLP

Andrew ulliam

AJP/tac
Enclosures

apulliam@mcguirewoods.com .
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Defendant’s Attorneys

Andrew Pulliam
MCGUIREWOQODS LLP
1170 Peachtree Street, N.E.
Suite 2100

Atlanta, Georgia 30309
Phone 404.443.5500

Fax 404.443.5599

James U. Troup

James Lister

MCGUIREWOODS LLP

1050 Connecticut Avenue, Suite 1200
~ Washington, DC 20036-5317

Phone 202.857.1700

Fax 202.857.1737



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

BELLSOUTH
TELECOMMUNICATIONS, INC.,

Plaintiff,
Case No.

V.

VARTEC TELECOM, INC. D/B/A
VARTEC TELECOM AND CLEAR
CHOICE COMMUNICATIONS,

Defendant.

NOTICE OF REMOVAL

Defendant VarTec Telecom, Inc. d/b/a VarTec Telecom and Clear Choice Communications
(“VarTec”), through undersigned ,counsel, and pursuant to 28 U.S.C. §§ 1441 and 1446, hereby
notices the i‘emoval to this Court of Case No. 01-00906 currently pending before the Tennessee
Regulatory Authority. In support of this Notice of Removal, VarTec states as follows:

1. Plaintiff BellSouth Telecommunicaﬁons, Tnc. (“BellSouth™), filed a complaint ‘against
VarTec seeking $1,052,038.00 in damages from VarTec with the Tennessee Regulatory
Authority on or about October 18, 2001. VarTec was served with this Complaint on or about
October 18, 2001. The premise of the Complaint is that VarTec, which purchases both interstate
and intrastate telecommunication services from BellSouth, allegedly reported inaccurate
estimates of “percent interstate usage.” BellSouth alleges that it uses these estimates to calcﬁlate
the amount to bill VarTec. BellSouth claims that VarTec owes more than it has paid and
demands payment of the amount allegedly owed.

2. This Notice of Removal is filed with this Court within thirty (30) days of receipt of

the Complaint as required by 28 U.S.C. § 1446(b).



3. Under 28 U.S.C. § 1441(a), a case may be removed to the federal district court
provided it is a civil action over which the district court would have had original jurisdiction. See

Carfiegie-Mellon Univ. v. Cohill, 484 U.S. 343, 355-56 (1988) (citing Thermtron Prods., Inc. v.

Hermansdorfer, 423 U.S. 336, 344-45 n.9, (1976)) (holding that a district court has no discrezion

to decline to accept a removed diversity jurisdiction case). In the present case there is diversity
under 28 U.S.C. § 1332(a) as BellSouth is a corporation organized and existing under the laws of
the State of Georgia with its principal place of business in Georgia, whereas VarTec 15 a
corporation organized and existing under the laws of the State of Texas with its principal place of
business in that state. i)iversity of citizenship exists presently and existed at the time Plamtiff
filed the Complaint. The amount in controversy exceeds $75,000 as required by 28 U.S.C. §
1332. In addition, the Complaint filed also presents a federal question providing jurisdiciion
_ under 28 U,S.C. §1331 because BellSouth’s theory of liability depends on the differenée betwreen
the rates for intersiate service set forth in a tariff filed with the vFederal Communicazons
Commission (governed by federal law) and the rates for intrastate services set forth in Tennessee
tariffs, and BellSouth must prove that difference as part of its case.

4. The Tennessee Regulatory Authority is a state court for purposes of the requirement
of 28 U.S.C. § 1441 that the action have originated in a “state court.” Fedéral courts considering
this question with similar agencies have applied a two part "functional” test to determine whether
the entity from which removal is sought is a "court" for purposes of removal jurisdiction. First,
the federal court must "evaluate the functions, powers, and procedures of the state tribunal™ to
determine if it is acting in an adjudicatory manner similar to that of a court. Secondly, the court
must "consider those factors along with the respective state and federal interests in the subject

matter and in the provision of a forum." Floeter v. C.W. Transport. Inc., 597 F.2d 1100, 1102




(7th Cir. 1979); see also Volkswagen de Puerto Rico, Inc. v. Puerto Rico Labor Relations Board,
454 F.2d 38, 44 (st Cir. 1972). —
5. The Tennessee Regulatory Authority’s procedures are “substantially similar to those

traditionally associated with the judicial process.” See Floeter v. C.W. Transport. Inc.. 597 F.2d

1100 (7th Cir. 1979), see also Kolibash v. Committee on Legal Ethics of the West Virginia Bar,

872 F.2d 571 (4th Cir. 1989) (Court held that Bar Committee that was authorized to hold
evidentiary hearings, subpoena witnesses, take testimony under oath, make factual findings and
recommend sanctions was a state court for purposes of removal under Section 1442, a statute

similar to Section 1441); Oregon Bureau of Labor & Indus. v. US West Communications, Inc.,

2000 U.S. Dist. LEXIS 16300 (D. Or. 2000) (Court ruled that state agency is similar enough to a
state court to be considered a state court for purposes of removal under § 1441); Martin v.

Schwerman. Trucking_Co., 446 F. Supp. 1130 (D. Wis. 1978) (Rémoval from state agency

appropriate where agency follows procedures which may be described as judicial in character).

6. Under Tennessee law governing the Tennessee Regulatory Authority’s procedures, an
action is instituted through the filing of a complaint, to which an answer must be filed in thirty
days. T.R.A. Rules 1220-1-2.09, 1220-1-2.03. The parties engage in discovery and subpoenas
are issued in accordance with the Tennessee Rules of Civil Procedure. TR.A. Rule 1220-1-2.13.
Persons who become parties to a contested case before the commission have a statutory right "to
present evidence and argument in accordance with the rules of the [commission]." Tenn. Code
Ann. § 65-2-108 (Supp. 1996). Final orders issued by the Authority are appealed directly to the
Tennessee Court of Appeals. Tenn. Code Ann. § 4-5-322 (Supp. 2001). Clearly, the procedures
of the Tennessee Regulatory Authority are substantially similar to those of the judicial process

for purposes of removal.



7. Plaintiffs Complaint makes no claims for prospective relief or state regulatory
changes. The Complaint is premised on a private dispute over money damages base—d on
. Plaintiff's claim that Defendant improperly reported the relative amounts of interstate usage -
(governed by federal tariffs) and intrastate usage (governed by stafe tariffs) of Plaintiffs
services. |

8. Significantly, this division of minutes of use and service revenue between state tariffs

and federal tariffs must be done consistently with federal law. See Hawaiian Telephone Co. V. -

Public Utility Commission of the State of Hawaii, 827 F.2d 1264, 1274-1276 (9th Cir. 1987); see

also BellSouth Telecommunications, 8 FCC Red. 1403 (1993). VarTec will demonstrate that

BellSouth’s actions with regard to this division are inconsistent with this federal law in that
BellSouth has failed to exhaust the Percentage Interstate Usage dispute resolution procedures in
’its federal tariff that are a prerequisite to filing suit, and in that BellSouth also seeks to disregard
the tariff’s limitation on retroactive readjuétmenf of Percentage Interstate Usage estimates.
Thus, there is a substantial federal interest in the subject matter of this litigation.

9. Removal of this action is proper under 28 U.S.C. § 1441(a) because the Court has
original jurisdiction over Plaintiff’s claims.

10. Venue lies in this Court because BellSouth's action is pending in this district and
division. 28 U.S.C. § 1441(a).

11. The Executive Secretary of the Tennessee Regulatory Authority and BellSouth's
counsel have been given written _notice of the filing of this petition.

12. Copies of all pleadings filed with the Tennessee Regulatory Authority in this action

are attached.



VarTec therefore respectfully Notices the Removal of this action to this Court from the

Tennessee Regulatory Authority

- ‘ ‘ Respectfully subm%

Andrew J. Palliam
Tennessee Bar No. 16363
MCGUIREWOODS LLP
1170 Peachtree Street, N.E.
Suite 2100

Atlanta, Georgia 30309
Phone 404.443.5500

Fax 404.443.5599

James U. Troup

James H. Lister

MCGUIREWOODS LLP

1050 Connecticut Avenue, Suite 1200
Washington, DC 20036-5317

Phone 202.857.1700

Fax 202.857.1737

Attorneys for VarTec Telecom, Inc.



CERTIFICATE OF SERVICE

I hereby certify that on this /3 iVhday of November 2001, a copy of the foregoing
NOTICE OF REMOVAL TO FEDERAL COURT was hand delivered to the following attorneys
for BellSouth Telecommunications, Inc.:

Guy M. Hicks

Joelle J. Phillips

333 Commerce Street, Suite 2101
Nashville, TN 37201-3300

and sent by first class mail to the following attorney for BellSouth Telecommunications, Inc.:

Wayne T. McGraw
365 Canal Street, Room 3060

New Orleans, LA 70130 |
YA/,

Andrew J. Pufliam
Tennessee Bar No. 168_63

MCGUIREWOODS LLP
1170 Peachtree Street, N.E.
Suite 2100

Atlanta, Georgia 30309
Phone 404.443.5500

Fax 404.443.5599



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

BELLSOUTH
TELECOMMUNICATIONS, INC.,

Plaintiff,
Case No.

V.

VARTEC TELECOM, INC. D/B/A
VARTEC TELECOM AND CLEAR
CHOICE COMMUNICATIONS,

Defendant.

CERTIFICATE OF FILING AND SERVICE

Tt is hereby certified that (1) Plaintiff was given written notice via United States Mail on
the Eﬁay of November 2001 of Defendant's Notice of Removal in this Court; (2) a copy of the-
Notice of Removal is being filed today with the Tennessee Regulatory Authority, and (3) that a

true and correct copy of said written notice is attached hereto.
Dated this /S ’% day of November 2001.

Respectfully submitted,

=

Andrew J. Piflliam

MCGU OODS LLP
1170 Peachtree Street, N.E.
Suite 2100

Atlanta, Georgia 30309
Phone 404.443.5500

Fax 404.443.5599




James U. Troup

James H. Lister

MCGUIREWOODS LLP

1050 Connecticut Avenue, Suite 1200
Washington, DC 20036-5317

Phone 202.857.1700

Fax 202.857.1737

Attorneys for VarTec Telecom, Inc.



BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

BELLSOUTH
TELECOMI\/IUNICATIONS INC.,

Plaintiff,
Case No. 01-00906

V.

VARTEC TELECOM, INC. D/B/A
VARTEC TELECOM AND CLEAR
CHOICE COMMUNICATIONS,

L A S T WA R S A T A

Defendant.

NOTICE TO PLAINTIFF OF REMOVAL

TO: DAVID WADDELL, EXECUTIVE SECRETARY, TENNESSEE REGULATORY
AUTHORITY

TO: JOELLE PHILLIPS, ATTORNEY FOR PLAINTIFF

Pursuant to the provisions of 28 U.S.C. § 1446 (d), VarTec Telecom, Inc. d b/a VarTec
Telecom and Clear Choice Communications (“VarTec”) files herewith a true copy of the Notice of
Removal removing this case to the United States District: Court for the Middle District of
Tennessee, and previously filed with that Court on November {3, 2001.

Respectfully submitted,

Andrew J.
MCG OODS LLP
1170 Peachtree Street, N.E.
Suite 2100

Atlanta, Georgia 30309
Phone 404.443.5500

Fax 404.443.5599



James U. Troup

James H. Lister

MCGUIREWOODS LLP

1050 Connecticut Avenue, Suite 1200
Washington, DC 20036-5317

Phone 202.857.1700

Fax 202.857.1737

Attorneys for VarTec Telecom, Inc.



BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennesseas

In re: Complain? of Bel'South Telecommunications, Inc. Regarding the
Practices of VarTec Telecom, Ins., d/b/a VarTec Telecom and Clear
Choice Communications Company, in the Reporting of Percent
Interstate Usage for Compensation for Jurisdictional Access Services

Docket No. O [" 00706

COMPLAINT

BeliSouth. Telecommunications, Inc. ("BellSouth™), through its undersigned
counsel, hereby files this Complaint against VarTec Telécom, Inc. d/b/a VarTec
Telecom and Clear Choice Communications ("VarTec") pursuant to the Tennessee
Code, Title 65, Chapter 4 and Rule 1220-1-2-.09 of the Tennessee Regulatory

Authority {“Authority”).

.In support of its Complaint, BeliSouth avers the following:

1. BellSouth provides local exchange telecommunications services i.n
various states, inlediné Alabama, Florida, Kentucky, North Carolina, Mississippi,
South Carolina and Tennessee.

2. VarTec is an interexchange telecommunications company that
provides intréstaté and interstate interLATA long-distance service to customers in
various states, including Tennessee. VarTec’'s business address, according to
_ "Authority records, is VarTec, 1600 Viceroy Drive, Da!!aé, Texas 75235.

3. Interexchange companies, such as VarTec, use the networks of local
exchange cbmpanies, such as BellSouth, in order to access their customers. A

typical interLATA long-distance telephone call originateé on one local exchange

418350



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

BELLSOUTH )
TELECOMMUNTCATIONS INC,,

Plaintiff,
V.
Casz No.
VARTEC TELECOM, INC. D/B/A
VARTEC TELECOM AND CLEAR
CHOICE COMMUNICATIONS,

Defendant.

» CORPORATE DISCLOSURE STATEMENT

Pursuant. to Local Rule 8(a)(3), Defendant, VarTec Telecom, Inc. (“VarTec”),
states that CommuniGroup, Inc. has 2 majority ownership interest in VarTec Telecom,
‘Inc. and. Telephone Electromcs Corporatlon owns CommumGroup, Inc. Additionally, no
publicly held companies Own 10% or more of VarTec’s stock.

Respectfully submitted,

i M&// =

Andrew J. P} filliam

Tennessee Bar No. 16863
MCGUIREWOODS LLP

1170 Peachtree Street, N.E., Suite 2100
Atlanta, Georgia 30309

Phone 404.443.5500

Fax 404.443.5599

James U. Troup

James H. Lister

MCGUIREWOODS LLP

1050 Connecticut Avenue, Suite 1200
Washington, DC 20036-5317

Phone 202.857.1700

Fax 202.857.1737

Attorneys for VarTec Telecom, Inc.

COR: 86500 v. 1




CERTIFICATE OF SERVICE

I hereby certify that on this [ S%day of November 2001, a copy of the foregoin:ér
* Corporate Disclosure Statement was hand delivered to the following atterneys -for -

BellSouth Telecommunications, Inc.:

Guy M. Hicks

Joelle J. Phillips

333 Commerce Street, Suite 2101
Nashville, TN 37201-3300

and sent by first class mail to the following attorney for BellSouth Telecommunications,
Inc.:

Wayne T. McGraw
365 Canal Street, Room 3060
New Orleans, LA 70130

Y/,

Andrew J ulham
Tennessee Bar No. 16863

MCGUIREWOODS LLP

1170 Peachtree Street, N.E., Suite 2100
Atlanta, Georgia 30309

Phone 404.443.5500

Fax 404.443.5599

COR: 86500 v. 1




